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PER CURI AM

Arcon, lncorporated petitions for review of an order of the
Cccupati onal Safety and Health Review Comm ssion (Review
Comm ssion) insofar as the order affirnmed the findings of an
adm nistrative | aw judge (ALJ) inposing sanctions for violation of
asbestos cl eanup regul ations. Finding no error, we deny the

petition for review

l.

Arcon is an asbestos renoval contractor based in Norfolk,
Virginia. In February 1999, Arcon contracted to renove
approximately 1,500 feet of bulkhead panels from the MV CAPE
LOBOS, berthed in WIm ngton, North Carolina. Arcon’s work plan
for the job described the renoval of the panels as “Cass Il
Asbestos Work,” J. A 365, neaning that it involved activities such
as “the renoval of asbestos-containing wallboard, floor tile and
sheeting, roofing and siding shingles, and construction mastics,”
29 CF. R 8 1915.1001(b) (2004). The panels were |ocated on the
boat deck, the poop deck, and the upper deck.

Arcon’s crew--supervisor David Poole, Joe Boone, and Daryl
Jefferson--arrived at the site on March 8, 1999. At that tine,
t hey observed that there was already a great deal of dust in the
wor k area. Wen the Arcon crew began work on March 9, air sanples
were taken by Warren Plautz, a field technician for Phoenix

Envi rocorp, which had been retained to conduct nonitoring at the
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site. Plautz’'s pre-work sanple indicated a fiber count of
. 065/ cubi c centineter--over the perm ssible exposure limt (PEL) of
.01. Plautz’s next sanple, called an “excursion sanple,” was taken
frominside the work area on the boat deck and indicated a fiber
count of 3.49/cubic centinmeter. This was above the perm ssible
excursion limt of 1.0.'! These high fiber counts were evidently
the result of the friability of the wall board--according to Boone,
“if you touch[ed] [the panels], the stuff would just fall out,”
J. A 150--and Pool e’ s use of a reciprocating saw (a “Sawzall”) to
remove wal | board from around a pi pe.

Plautz informed Poole of the high fiber counts, and then he
i nfornmed t he general manager of Phoeni x Envirocorp, Thomas G een.
Green consul ted Arcon’ s safety manager, C J. Mrey, and advi sed her
to shut down the project. When Arcon’s president, Arthur
Hawt hor ne, cal | ed Pool e to di scuss the situation, Pool e stated that
the sanple results were high because of the way he renpoved the
panel s and possi bly because a piece of the naterial fell on the air
nmoni tori ng equi pnent. Poole did not inform Hawthorne that the
panels were breaking apart or that he had used the Sawzall to

remove one of the panels. After this conversation, it was Mrey’'s

This test result was initially reported as 35.5 fibers/cubic
centinmeter, an inpossibly high level. Although this caused sone
confusion, it appears that everyone involved agreed that the
problemwas |ikely a m splaced deci mal point.
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under st andi ng that the boat deck woul d be cl eaned up and cl earance
sanpl es woul d be obtai ned before the work conti nued.

That night, Poole traveled to Norfolk to obtain a negative air
machi ne, additional plastic sheeting, and an airl ess water sprayer.
The follow ng norning, March 10, the crew proceeded with work on
t he poop deck wi thout first obtaining clearance sanples fromthe
boat deck. Plautz’'s air sanples fromthe poop deck indicated that
fi ber counts were within the PEL, but Green neverthel ess reported
to Morey that he was concerned that Pool e had not finished cl eaning
t he boat deck. However, the work on the poop deck apparently
proceeded w t hout i ncident.

At the beginning of the day on March 11, Pool e asked G egory
Baccari, the official responsible for approving the work area, to
approve the contai nnent area on the upper deck. Baccari refused,
pointing out that the plastic sheeting that had been used to
contain the area had tears, holes, and gaps, and that no sheeting
had been pl aced on the ceiling, which was open as the result of the
previ ous renoval of ceiling tiles. Baccari left the area, but when
he later returned he found that the crew had proceeded with the
work wi thout correcting the problens. According to Baccari, the
area was “anywhere from ankle deep to knee deep” in broken panels
and there was visible dust in the air. 1d. at 81.

Later that norning, Allen Mdsby, a conpliance officer with the

North Carol i na Departnent of Heal th and Human Servi ces, boarded t he



CAPE LOBCS i n response t o an anonynous conpl ai nt about Arcon’s work
practices. Mosby took nunmerous photographs of the dust, debris,
and holes in the plastic sheeting. Anong other things, Msby noted
that it did not appear that the Arcon crew was wetting down the
panels prior to wapping them in the plastic sheeting. Mosby
ordered the site to be shut down that afternoon. He also notified
the Occupational Safety and Health Admnistration (OSHA) of
possi bl e regul atory viol ati ons.

OSHA conpl i ance officer Andrea Reid investigated the site and
issued two citations containing a total of 12 itenms. GCitation 1
all eged four serious violations of OSHA regul ations, denoted as
ltems 1, 2a, 2b, and 3. Citation 2 alleged eight wllful
vi ol ati ons of OSHA regul ations, denoted Itens la-c and 2a-e. Reid
i nposed a total fine for the violations of $108, 500.

Arcon sought review by an ALJ, who vacated three of the
viol ations, reduced four of the wllful violations to serious
violations, and reduced the fine to $40, 450. Arcon sought
additional reviewfromthe Revi ew Conmi ssi on, whi ch vacat ed anot her
three itenms and reduced the fine to $36, 200. Arcon now seeks

further review

.
The Secretary of Labor bears the burden of proving the
viol ati on of an OSHA standard. To do so, she nust denonstrate “(1)

the applicability of the standard, (2) the enpl oyer’s nonconpliance

5



with the terms of the standard, (3) enployee access to the
vi ol ative condition, and (4) the enpl oyer’s actual or constructive

knowl edge of the violation.” N&N Contractors, Inc. v. OSHRC, 255

F.3d 122, 126 (4th Cr. 2001). W nust affirmthe hol dings of the
Revi ew Commi ssion if they are supported by substantial evidence in
the record as a whole. See id. at 125. “Substantial evidence is
nore than a nere scintilla”; it is “such relevant evidence as a
reasonabl e mi nd m ght accept as adequate to support a concl usion.”

Consol . Edison Co. v. NLRB, 305 U. S. 197, 229 (1938).

A

Arcon first argues that the Secretary failed to establish
that the cited standards apply because she did not prove that the
fibers in the air were asbestos fibers, as opposed to sone other
kind of fiber. The Review Commission rejected this claimin a
singl e sentence: “The argunent is not a valid challenge to the
applicability of the cited standards, whose applicability does not

depend on whet her asbestos dust is present.” J.A 456.
The Revi ew Comm ssion was correct. The pertinent regul atory

provision, 29 C F.R 8 1915.1001 (2004), *“regulates asbestos

exposure in all shipyard enploynment work ..., including but not
limted to ... [r]enoval or encapsulation of materials containing
asbestos.” 29 C F.R § 1915.1001(a)(2). Arcon admts that the

wal | boar d panel s cont ai ned anpsite asbestos, and Mosby testified to



this fact.? Accordingly, the regulations apply to the work Arcon
was doi ng.

One of the citations--alleging a failure to provi de adequate
respiratory protection--relies on a regulatory standard that
applies, asis relevant here, tocertain forns of Cass Il asbestos
wor k. See 29 C.F.R § 1915.1001(h)(1)(ii), (iv) (requiring
respirator protection “[dJuring all Cass Il work where the ACM
[ asbest os-containing material] is not renoved in a substantially
intact state” or when no negati ve exposure assessnent i s supplied).
Substantial evidence supports the determ nation that Arcon’s work
on the CAPE LOBOS was Class Il asbestos work, which is defined as
“activities involving the renmoval of ACM... includ[ing], but
not limted to, the renoval of asbestos-containing wallboard.” 29
CF.R 8 1915.1001(b). As noted above, Arcon admts that the
wal | board it renoved from the CAPE LOBOS contained anosite
asbestos. Its renoval therefore was Cass Il work.

In light of the clear applicability of the regulations,
Arcon’s assertion that the Secretary failed to prove the presence
of airborne asbestos fibers appears actually to be a challenge to

the finding of a violation of the applicable standards. Such a

2On appeal, Arcon contends that Mosby’'s testinony--that tests
of the wallboard “cane back anfo]site,” J.A 36--was i nproper
because Misby was not an “expert.” Arcon did not challenge his
testinmony on this basis during adm ni strative proceedi ngs, however,
and thereby waived this claim See 29 U S.CA 8 660(a) (Vest
1999).



chal |l enge woul d apply only to G tation 2, Item1lc, which alleges a
failure to use a proper respirator. Since the type of respirator
required varies according to the anount of airborne asbestos, see
29 CF.R 8§ 1915.1001 tbl.1, the Secretary was required to
denonstrate the presence of airborne asbestos fibers in the
wor kpl ace in order to establish a violation.

The Secretary’s evidence on this point consisted of the
results of Plautz’s environnmental nonitoring. Pl aut z enpl oyed
phase-contrast mcroscopy (PCM to count airborne fibers. 1In the
absence of other information, OSHA regul ations require any fi ber at
least 5 mcronmeters long with a 3:1 or greater length/width ratio
to be counted as an asbestos fi ber. See 29 C.F.R § 1915.1001
appx. A(1l3)(a), (b). Al though PCMdoes not definitively establish
a given fiber as asbestos, see id. appx. B 8 1.3, the regul ations
provide that PCMis adequate to establish the presence of airborne
asbestos, see id. 8§ 1.2 However, the regul ations also provide
that a differential counting nethod, which will positively identify
fibers as asbestos, *“should be wused if discrimnation is
desirable.” 1d. § 6.7.

Arcon mai ntains that the Secretary failed to carry her burden
of proof with respect to GCtation 2, Item 1c because she did not
enploy a differential counting nethod to positively denonstrate the
concentration of airborne asbestos fibers. This argunent is

wi thout nerit. The Review Conmm ssion has explicitly stated that



conpliance with the respirator standard “is premsed on the
pai nst aki ng, m croscopi ¢ neasurenment of sanples required’” by PCM

Sec’y of Labor v. Dec-Tam Corp., 1993 W 27401, at *13 (OS.HRC

Jan. 19, 1993). This evidence is thus sufficient to neet the
Secretary’s burden of making a prina facie case for a violation and

thereby to shift the burden to Arcon to rebut. See Sec’'y of Labor

v. EBAAlron, Inc., 1995 W 49331, at *1 (OS.HR C Feb. 7, 1995).

Arcon has presented no evidence to rebut the sanpling results.
B

Arcon next maintains that the Secretary failed to neet her
burden of proof with respect to Ctation 1, Item 2b. This item
charged Arcon with failing to conduct additional nonitoring after
a change in process, nanely, the use of the Sawzall to cut the
wal | board panels on March 9. There is no question that the use of
the Sawzal | greatly increased the anmount of airborne fibers in the
wor k area. Arcon maintains, however, that this citation should be
vacat ed because the use of the Sawzal| was abandoned after March 9.
According to Arcon, its return to its originally planned work
practices absolved it of the need to conduct any additional
nmoni t ori ng.

Arcon did not raise this challenge to the citation before the

Revi ew Conmission.® Accordingly, it has waived review of this

3Arcon instead argued that the citation should be dism ssed
because it resulted from unforeseeabl e enpl oyee m sconduct. See
generally N&N Contractors, 255 F. 3d at 128 n. 3 (di scussi ng enpl oyee
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issue. See 29 U S.CA 8 660(a) (West 1999) (“No objection that
has not been urged before the Comm ssion shall be consi dered by the
court, unless the failure or neglect to urge such objection shal
be excused because of extraordi nary ci rcunst ances.”).
Additionally, even if this claimwere not waived, the regul ation
does not support Arcon’s position; it requires additiona
monitoring after a change in practice, without regard to whether
nmoni tori ng may actually be needed. See 29 CFR
8§ 1915.1001(f)(4)(ii). And, Arcon cites no other authority in
support of its argunent.
C.

Item 2c of Citation 2 alleged that on March 11, Arcon failed
to place “[c]ritical barriers”--here, pol yethyl ene sheeting--at all
openings to the work area. 29 C.F.R § 1915.1001(g)(7)(ii)(A). In
particular, the citation noted that (1) Arcon failed to use
barriers over open portholes, (2) the sheeting that Arcon used “did
not cover all open areas,” J.A 15, and (3) Arcon failed to use
i nperneabl e dropcloths on the floor of the upper deck. Thi s
citation was based on Mysby’'s observations and photographs of the
work area on March 11. Arcon asserts that this citation should be
vacat ed because (1) the Secretary failed to prove any mgration of
ai rborne asbestos, and (2) it was prevented from proving the

efficacy of the nethods it did use because Mosby shut down t he work

m sconduct defense).
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on March 11 before any nonitoring could be enpl oyed. See 29 C.F.R
§ 1915.1001(g)(7)(ii)(B) (providing that alternative barrier
met hods may be used if the efficacy of those nethods is “verified
by perineter area nonitoring or clearance nonitoring”).

Arcon’s first assertion is plainly wthout nerit. The
standard requires the use of certain nmethods, and thus a violation
of the standard is established by the failure to use those net hods.

Arcon’s second argunent fails because there is no evidence
that it perforned any perineter area or clearance nonitoring, or
that Mosby prevented it from doing so. In the first place, the
Arcon crew began work at approximately 8:30 a. m, and Mosby di d not
shut down the work until well after lunch. There is no dispute
that Arcon did not performany perineter area nonitoring during the
five or nore hours that it worked on March 11. And, although Arcon
now asserts that it would have perfornmed clearance nonitoring if
Mosby had not shut down the job, there is no evidence in the record
that supports this assertion. Accordingly, there is no basis for

vacating this citation.

L1,
Finally, Arcon chall enges the anbunt of the penalty i nposed on

it as an abuse of discretion. See generally 29 U S.C.A § 666(j)

(West 1999) (discussing authority to inpose civil penalties and
rel evant considerations as to the anount of penalty). Arcon’ s

argunment on this point rests entirely on its previous assertion
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that the Secretary failed to prove the presence of airborne
asbestos fibers. As discussed above, however, the use of phase
contrast mcroscopy is an accepted nethod for determning the
presence of airborne asbestos fibers. The Secretary therefore net
her burden, and it was up to Arcon to challenge the validity of the
Secretary’s evidence. Since Arcon failed to do so, there is no

basi s on which to reduce the penalties inposed.

| V.

For the reasons set forth above, we deny the petition for

revi ew.

PETI T1 ON DENI ED

12



